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IN THE j 

i 

Court of Appeals!, ©tstmt of Columbia 


No. 5153. 


The Fulton Trust Company of New Yor^: and 
Joseph S. Graydox, Trustees Under the Will of 
James McDonald, Deceased, and Ralph DJQuin- 
ter, Guardian ad litem for James McDonald, III, 
and Robert Alexander McDonald, Minors, Ap¬ 
pellants, | 

i 

vs. 

i 

Bank of America of California, Ancillary Gltardiax 
of James McDonald. Ill, and Robert Alexander 
McDonald, Minors, Appellee. j 


i 

MOTION TO DISMISS APPEAL OR AFFIRM 
JUDGMENT OF TRIAL COURT, j 


Now comes the appellee in the above entitled 
cause, by its attorney, William F. Norman, and re¬ 
spectfully moves the court to dismiss this appeal or 
to affirm the judgment from which the appeal was 
taken because it is manifest that the appeal was 
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taken for delay only, and that the questions on which 
the jurisdiction and right of review depend are so 
manifestly frivolous as not to require further argu¬ 
ment, cs will appear from the statement hereto ap¬ 
pended which is made a part of this motion. 

Wherefore, it is respectfully submitted that this 
appeal should be dismissed or the judgment of the 
trial court affirmed pursuant to Paragraph 2, Rule 
16 of this Court. 


Bank of America of California, 

Appellee. 


By William F. X or max, 

Attorney. 

Of Counsel: 

U. S. Webb, 

J. J. Lynch. 


Service of the above motion is hereby acknowledged 
this 2Stli day of May, 1930. 

McKenxey, Flannery & Craighill, 

Bv: G. B. Craighill, 

Attorneys for Fulton Trust Company and 
Joseph S. Gray don, Trustees. 

Ralph D. Quixter, 

Guardian ad Litem. 
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STATEMENT IN SUPPORT OF MOTION tO 
DISMISS OR AFFIRM. 

i 

The record in this case will show: ; 

i 

1. That James McDonald, III, and Robert jAlex- 
ander McDonald are the only children of James 

• i 

McDonald, Jr., and grandchildren of James! Mc¬ 
Donald, Sr., whose estate is being administered in 
the Supreme Court of the District of Columbia |(Rec. 
p. 14), the interests of said minors, as well asjthose 
of James McDonald, Jr., in said estate, having been 
fixed and determined by this court in the chse of 
McDonald vs. Maxicell, 56 App. D. C., 287, 289 and 
290. j 

2. That in compliance with the decree of this! court 
and the mandate issued pursuant thereto, the | testa¬ 
mentary trustees have paid to the said Jam^s Mc¬ 
Donald, Jr., the cash income upon his one-hhlf in¬ 
terest in his father’s estate which has accrue^ since 
the date of the death of the testator, and he is now 
receiving from said trustees the income from time 
to time as the same accrues. 

3. That the appellee was duly appointed ancillary 

guardian of the estates of said minors and has quali¬ 
fied as such by giving a bond in the sum of $ 1 , 500 , 000 . 
That as such guardian, appellee made a fonjnal de¬ 
mand upon said trustees for the accumulated j income 
belonging to its wards and to the future cash;income 
as the same should accrue, which demand the trustees 
refused to comply with until an order should! be en¬ 
tered by the Supreme Court of the District of;Colum¬ 
bia requiring them to do so. j 

4. That the appellee, in accordance with j Section 
1142 of the Code of the District of Columbia, and in 
order to comply with the request of the appellant 

j 

i 

i 

i 
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trustees, filed a petition praying for ail order re¬ 
quiring the trustees to show cause why the funds of 
its wards should not be surrendered; whereupon the 
said trustees, in answering said petition and rule, 
prayed for directions and instructions in the premises; 
and the Guardian ad litem, in his answer, submitted 
the rights of his wards to the protection of the court. 

5. That the lower court, in determining the ques¬ 
tions involved in this case, entered the following 
decree: 


“This caqse coming on to be heard upon the 
petition of the Bank of America of California, 
Ancillary Guardian of the estates of James Mc¬ 
Donald, III, and Robert Alexander McDonald, 
minors, praying for an order requiring the Fulton 
Trust Company and Joseph S. Graydon, testa- 

mentarv trustees of the estate of James Me- 
% 

Donald, Sr., deceased, to release and turn over 
to it, as such ancillary guardian, the accumulated 
income upon the trust estate of said minors, and 
the future income thereon as the same shall 
accrue hereafter, the Rule to Show Cause issued 
thereon, the original and amended Answers of 
the Trustees and the Report and Answer of the 
Guardian ad litem to the Rule, the Motion of 
the Ancillary Guardian to strike said Answers, 
the petition of the Trustees for instructions, and 
the complete record of the proceedings had in 
the Probate Division of this Court in Guardian¬ 
ship No. 7243, and having been duly argued by 
counsel for all parties and considered by the 
Court, it is, this, the 2nd dav of December, A. D. 
1929. 

“Adjudged, ordered and decreed: 

“I. That under the will of James McDonald, 
Sr., deceased, grandfather of said minors, as 
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construed by the Court of Appeals of the District 
of Columbia in the case of McDonald vs\ Max¬ 
well , 56 App. D. C., 287, 289 and 290, the said 
minors are justly entitled to the income from 
their share of the said trust estate which has 
accrued since the death of the testator to this 
date, and to the future income thereon from time 
to time as the same shall accrue hereafter; 

“II. That the Superior Court of the State of 
California, in and for the County of San Mateo, 
had jurisdiction to appoint guardians bf the 
estates of James McDonald, III, and [Robert 
Alexander McDonald, minors, and that tlib Bank 
of America of California and James McDonald 
were duly appointed and qualified as co-gubrdians 
of said estates; and that the appointment made 
pursuant thereto by the Probate Division iof this 
Court, of the Bank of America of California, 
as ancillarv guardian of the estates bf said 
minors, was likewise in all respects valid; and 
that the said Bank of America of California, 
having qualified as such ancillary guardian, is 
therefore entitled to receive the funds belonging 
to its wards. ! 

“III. That the Trustees be, and they are 
hereby directed to forthwith release aiid turn 
over to the said Ancillary Guardian the accumu¬ 
lated income belonging to said minors ! and/or 
any securities in which the same may be invested, 
and the future income from their trust estate as 
the same shall accrue from time to time here¬ 
after. | 

“And it is further adjudged, ordered hnd de¬ 
creed that jurisdiction of the case be retained 
by this Court for such further orders or Instruc¬ 
tions as mav be deemed necessarv in bringing 
about a full compliance with this decree: and/or 
in the administration of the trust estate. The 
taxable costs of the cause to be paid | by the 
Trustees from the corpus of the trust estate.” 
(Rec. pp. 108, 109) ! 


i 
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6. That a proper decree having thus been entered 
pursuant to the petition of the Ancillary Guardian 
and the prayer of the Trustees for directions and 
instructions, the appellants are now seeking to have 
this Court review and annul the said decree in order 
to avoid a compliance with their plain duty in the 
premises and the judgment of the court whose juris¬ 
diction thev have invoked. 

% 

Assignments of Error. 

The first assignment of error is as follows: 

* *w 

“I. The Court erred in holding that under the 
will of James McDonald, as construed by the 
Court of Appeals of the District of Columbia in 

McDonald vs. maxwell (56 App. d. a, 

*287 et seq .) said minors, James McDonald, III, 

and Robert Alexander McDonald, are presently 

entitled to receive the income from their vested 

share of the trust estate created bv the will of 

* 

said testator which has accrued since the tes¬ 
tator’s death to the date of said decree and to 
the future income thereon from time to time as 
the same accrues.” 

This assignment of error is manifestlv frivolous 
and without merit since the decree of this court in 
the case cited idefinitelv and conclusively fixed the 
rights of said minors. The Guardian ad litem, in his 
printed brief, at page 15, says that the decree re¬ 
ferred to is “) j es judicata We concede that it is, 
and the rights thereunder can not be questioned or 
disputed. In that case the court said: 

“The executors under said will have asserted 
in their turn throughout this litigation, and now 
assert in this court, that upon the death of the 


I 

testator a present estate vested in the appellant 
to the extent of one-half of said residuary estate, 
and in the infant defendants as to the remaining 
one-half, share and share alike, snbjeet \ only to 
the duty of the executors to retain the corpus of 
said estate until the period fixed by the! will for 
the distribution of the same shall arrive!, to wit, 
until the oldest surviving child of appellant, liv¬ 
ing at the death of the testator, shall rjeacli the 
age of 30 years.” j 


The second assignment is as follows: 

V.J J 

I 

“II. The Court erred in holding jthat the 
Superior Court of the State of California in and 
for the County of San Mateo had jurisdiction to 
appoint guardians of the estates of said minors 
and that the Bank of America of California and 
James McDonald, Jr., were duly appointed and 
qualified as co-guardians of said estates). ” 

j 

j 

This assignment of error is likewise frivcflous and 
is not entitled to consideration for the following 
reasons: ! 

(1) There has been no attack upon said | proceed¬ 
ing. In the absence of proof of the lack j of juris¬ 
diction, this Court must presume that the California 
Court, having personal jurisdiction of the parties in 
interest, would not have rendered a decbee unau¬ 
thorized by the laws of that State. 

The certificate of the Secretary of Statej of Cali¬ 
fornia recites that the Court was “authorized bv the 

* 

laws of the State of California to grant letters of 
guardianship of the estates of minors”; ahd again, 
that the Court was “duly authorized by thje laws of 
the State of California to issue said fetters of 
guardianship of the estate of said minors”’ (Rec. 
pp. 32, 33 and 47.) 


i 

i 


i 
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(2) The question as to the jurisdiction of the 
California Court to make the appointment was con¬ 
clusively determined bv the Probate Division of the 
•> • 

Supreme Court of the District of Columbia in the 
order appointing the Ancillary Guardian. Said or¬ 
der, after setting out the appointment in California, 
recites: 


“* * * and it appearing to the satisfaction 

of the Court that said appointment was made 
by a court of competent jurisdiction in the state 
in which said minors reside and that said 
guardians have duly qualified, etc.” (Kec. p. 57) 

It will thus be seen that the question as to the 
jurisdiction of the California Court to make the ap¬ 
pointment, and the validity of such appointment, has 
been adjudicated by the courts of California, as well 
as by the Supreme Court of the District of Columbia. 

The third assignment of error is as follows: 

“The Court erred in holding that the appoint¬ 
ment made by the Probate Division of the Su¬ 
preme Court of the District of Columbia of the 
said Bank of America of California as Ancillary 
Guardian of the estates of said minors was in 
all respects valid.” 

The said order was made in strict compliance with 
Section 1141 of the Code of the District of Columbia, 
and there can be no question as to its validity. It 
stands unreversed, unattacked and unappealed from. 
Section 1141 reads as follows: 


“Whenever an infant or lunatic residing ivith- 
out the District is entitled to property in the 
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i 

i 
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District or to maintain any action therein, a 
general guardian or committee of hisj estate, 
appointed by a court of competent jurisdiction in 
the State or Territory where said infant or 
lunatic resides, or any person at the request of 
said guardian or committee, may apply\ to the 
court by petition for ancillary letters fis such 
guardian or committee. Said petition must be 
under oath and be accompanied with dhly cer¬ 
tified copies of so much of the record ahd pro¬ 
ceedings as shows the appointment 6i such 
guardian or committee and that he has given a 
sufficient bond to account for all property and 
monev that mav come into his hands bv virtue of 

* * %> i 

the authority hereby conferred. The court may 
thereupon issue to such guardian or colnmittee 
ancillary letters as such guardian or coAimittee, 
without citation, or may cite such persons as it 
may think proper to show cause why tfie said 
application should be refused; and the said court 
shall require from such person or persons the 
security required by law in like cases Ifrom a 
resident guardian or committee." 

i 

I 

The fourth assignment of error is as follows: 

i 

| 

‘‘The Court erred in holding that sdid An¬ 
cillary Guardian is entitled to receive ftom the 
aforesaid Trustees the income aforesaid!of said 
minors.” 

i 

! 

Section 1142 of the Code of the District of 

! 

Columbia provides as follows: 

“Upon the granting of said ancillary! letters 
the said guardian shall be entitled to institute 
and prosecute to judgment any action] in the 
courts of the District, to take possession of all 
property of his said ward, and collect ^nd re¬ 
ceive all moneys belonging and due |to him 


i 

i 
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therein, to give full receipt and acquittances 
for debts and to release all claims, liens, and 
mortgages to him belonging, on property in said 
District, in the same manner as if his authority 
had been originally conferred by the supreme 
court of said District; Provided, That said 
guardian shall be required to give security for 
the costs which may accrue in any action 
brought bv him, in the same manner as other 
non-residents bringing suit in the courts of said 
District. ” 

It is submitted, therefore, that this assignment is 
likewise frivolous and without merit. 

The fifth assignment is as follows: 

“The Court erred in directing said Trustees 
to turn over to said Ancillarv Guardian the in- 
come aforesaid and/or anv securities in which 
the same might be invested.” 

In an attempt to substantiate this contention the 
Guardian ad litem, in his brief, at page 12, states 
that the question as to whether or not the trustees 
should be ordered to pay the income to the guardian 
was a matter of discretion with the court, and de¬ 
cisions from several State courts are cited. Section 
1142 of the Code of the District of Columbia, here¬ 
inbefore quoted, expressly provides, however, that 
the Ancillary Guardian “shall be entitled” to receive 
all moneys belonging and due to its wards. 

Assuming that the question of discretion were 
alone involved, the Supreme Court of the District 
of Columbia, having the jurisdiction and management 
of this trust, has exercised that discretion and or¬ 
dered the accumulated income turned over to the 
Ancillary Guardian, and this discretion will not be 
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reviewed in the absence of a showing that tie order 
was made improvidently, capriciously or arbitrarily. 
Furthermore, this Court will not entertain ah appeal 
from an order entered by the trial court in the exer¬ 
cise of its discretionary powers, especially where the 
discretion of the court was invoked bv the Itrustees 
and the guardian ad litem. Harrington vs. Ry. Co., 
157 Mass. 579; Perry vs. Sledd, 159 Mass. 200; Pitts¬ 
burgh, C. <£ St. L. R. Co. vs. Heck, 102 U.j S. 120; 
Dennis vs. Hamilton, 48 D. C. App. 160.) j 

The sixth assignment of error is as followis: 

! 

“The Court erred in refusing to retaiiji posses¬ 
sion and control of said income through said 
Trustees and its Guardian ad litem apd in re¬ 
fusing to retain complete jurisdiction! of the 
estates of said minors for their protection and 
to the end that said estates might be administered 
in accordance with the trust provision of the 
will of said testator and the law in for<pe in the 
District of Columbia.’’ 

i 

In answer to this assignment of error, thje follow¬ 
ing is quoted from the able opinion of Mij. Justice 
Gordon: j 

“I have given careful consideration to the 
pleadings and the briefs and the questions raised 
thereby, and have reached the conclusion that 
there is nothing in the present recofd or in 
counsel’s briefs to justify a ruling by tjiis Court 
that the Court of California was without juris¬ 
diction to appoint guardians of the Estates of 
said minors, especially so as this Couift has al¬ 
ready recognized the validity of the jaction of 
the California Court by appointing one of such 
guardians ancillary guardian in this jurisdiction. 

“Upon this conception of the law of the matter, 
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a refusal of ! the Court now to direct the pay¬ 
ment of the accretions of the minors’ share of 
their interest to their present guardians would 
necessitate a revocation of letters of guardian¬ 
ship to the present guardians and the appoint¬ 
ment of other guardians by this court, all with¬ 
out any showing as to the necessity or propriety 
of such action. 

“An order to the testamentary trustees to 
pay the money of the minors is not divesting 
this Court of jurisdiction; on the contrary, it is 
an exercise of jurisdiction bv this Court. The 
Court of Appeals has held that as soon as ac¬ 
cretions accrue to the vested interests of the 
residuary legatees, such accretions are imme¬ 
diately payable to the persons entitled thereto, 
in the present instance the minors, James Mc¬ 
Donald. TIL and Robert Alexander McDonald. 
Of course this Court divests itself of anv fur- 
ther jurisdiction over such payments as soon as 

tliev have been made bv the testamentary trus- 
• • • 

tees to the persons entitled to receive them, just 
as the Court divests itself of jurisdiction over 
any other funds it directs to be paid after they 
have been paid.” (Rec. pp. 106, 107.) 

We submit that the reluctance of the Trustees to 
surrender the possession and management of the 
funds of the minors and the apparent reluctance of 
the Guardian ad litem to surrender his said position 
and the compensation incident thereto are not con¬ 
siderations which warrant them in delaying the 
enforcement of the order of the Court by an appeal 
made without the slightest merit and by assignments 
of error so manifestly frivolous. Furthermore, the 
objection on the part of the Guardian ad litem to the 
appointment of a regular guardian that displaces him 


! 
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and his authority, based upon a denial of thfe rights 
of his wards, should not receive either consideration 
or toleration. 

We therefore ask that this appeal be dismissed, or 
that an order affirming* the decree of the Supreme 
Court of the District of Columbia be enteredL 


Respectfully submitted: 

| 

William F. Normals, 
Attorney for Appellee. 

Of Counsel: 

U. S. Webb, 

J. J. Lynch. 


i 


i 


i 


i 

i 
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October Term, 1930. 

i 
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No. 5153. 

i 

i 

j 

i 

I 

_ i 


The Fulton Trust Company of New York| and 
Joseph S. Graydon, Trustees Under The Will of 
James McDonald, Deceased, and Ralph D. Quin- 
ter, Guardian Ad Litem For James McDon¬ 
ald, III, and Robert Alexander McDonald, Mi¬ 
nors, Appellants , 


vs. ! 

i 

i 

Bank of America of California, Ancillary Guardian 
Of James McDonald, III, and Robert Alexander 
McDonald, Minors, Appellee. ! 


— — — , 

i 

! 

BRIEF FOR APPELLEE. 


NATURE OF THE PROCEEDINGS. 

i 

This case is before this Court upon an appeal from 
a decree entered by the Supreme Court of the Dis- 


i 

i 
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trict of Columbia in an Equity cause, directing the 
Trustees of the estate of James McDonald, Sr., de¬ 
ceased, the Appellants herein, to turn over to the 
Bank of America of California, as Ancillary Guard¬ 
ian of the estates of James McDonald, III, and Rob¬ 
ert Alexander;McDonald, minor grandchildren of the 
decedent, the accumulated income on their share of 
the said estate, and the future income as it should 
accrue from time to time thereafter. 

THE PLEADINGS. 

In its petition for the surrender of the property 
of its wards, Appellee alleged that it was the duly 
appointed and qualified Ancillary Guardian of the 
estates of James McDonald, III, and Robert Alex¬ 
ander McDonald, minors; that under the terms of the 
will of James McDonald, Sr., as construed by this 
Court in the case of McDonald v. Maxwell , 56 App. 
D. C. 287-290, and the decree of the Supreme Court 
of the District of Columbia entered pursuant thereto, 
the said minors were declared to be the owners of an 
undivided one-half interest in the estate of the testa¬ 
tor; that the interest of the minors in said estate, 
which amounted to approximately $2,005,705.22, pro¬ 
duced an annual net income in excess of $120,000; 
that there had accumulated in the hands of the Trus¬ 
tees the approximate sum of $1,000,545.37, represent¬ 
ing income, to which the minors were entitled; that a 
demand had been made upon the said trustees for 
the surrender of the accumulated income and the 
future income as it should accrue, but that the Trus¬ 
tees had refused to comply with the demand until 
an order of the Supreme Court of the District of 


i 


Columbia should be entered directing them to d<b so. 
(B. 2-3) | 

In accordance with the prayer of the petition, a 
Rule was issued against the Trustees, requiring them 
to show cause, if anv thev had, whv the income be- 
longing to the said minors should not be turned!over 
to the Ancillary Guardian. (R. 4-5) ! 

The Trustees, in their Answer to the Rulej ad¬ 
mitted that they had in their possession the aniount 
of $1,161,017.04, representing income which had ac¬ 
cumulated on the minors’ share of the estate,! and 
incorporated in the said Answer a portion of Itheir 
petition and report with reference to the administra¬ 
tion of the trust estate, with the request that lit be 
considered as a part of the said Answer. The| part 
of the petition so included contained the farther 
admission that by virtue of the provisions of thfc will 
of James McDonald, Sr., deceased, as construed by 
this Court, the principal of the trust estate thereby 
created was vested in equal moieties in Jame$ Mc¬ 
Donald, Jr., and his two children, James McDon¬ 
ald, III, and Robert Alexander McDonald, ahd as 
there was no direction for accumulation of the income, 
James McDonald, Jr., was entitled to receive the 
accumulated and current income from his one-half 
of the trust estate. The Trustees insisted, however, 
that it was understood and assumed throughout the 
proceedings that the income from the minors’I share 
was to accumulate, and that “no question was raised 
or decided regarding the disposition of their i share 
in the accumulated and current income.” (R. 5, 6, 7) 
Their Answer also suggested that the appoint¬ 
ment of the domiciliary guardians by the Superior 
Court of San Mateo County, California, upon which 


i 

i 


i 

i 


i 
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the letters of ancillary guardianship were granted, 
“may be open to question’’ because the Trustees 
had not been “informed of any court order or decree 
specifically changing the legal domicile of said minor 
children from the domicile of their father to that of 
their mother”. (R. 10) 

The Answer further insisted that it was the duty 
of the father to support the minors. (R. 11) 

In concluding their Answer, the Trustees prayed 
that the Court “consider the question decided by the 
Court of Appeals in the case of McDonald vs. Max¬ 
well (56 App. D. C. 2S7), the issues raised in said 
cause and the decree of the Supreme Court of the 
District of Columbia of May 10, 1926”, and instruct 
them “as to their duty in the premises”. (R. 11) 
Ralph D. Quinter, who had been appointed guard¬ 
ian ad litem for the minors by the Supreme Court 
of the District of Columbia in the original proceed¬ 
ings when the will of James McDonald, Sr., was con¬ 
strued, filed what he termed a Report and Answer to 
the Rule issued against the Trustees, wherein the 
insistence was made that the funds of the minors 
should not be turned over to the Ancillary Guardian, 
stating, among other things, that in the original 
proceedings he 

“* * * had an understanding with the other 

attorneys* without any definite agreement, that 
the income of the infants’ share was to accumu¬ 
late in the hands of the present trustees”. (R. 
75) 

He also insisted that the Superior Court of San 
Mateo County, California, was 'without jurisdiction 
to appoint domiciliary guardians of the estates of 
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i 

i 
! 
i 

i 

i 
i 

i 

i 

i 

i 
I 

j 
i 

the infants because they did not have any property 
within the jurisdiction of that court, and it was (Sug¬ 
gested that it was the duty of the father to support 
the minors. (R. 71-72) 

The Guardian ad litem also contended that inas¬ 
much as the decree of the court below, entered pur¬ 
suant to the mandate of this court, did not contain 
specific instructions with reference to the disposition 
of the income of the minors, that the doctripe of 
res judicata would preclude the Court from ordering 
that the funds be surrendered to the Ancillary Guard¬ 
ian. (R. 70) | 

The Ancillary Guardian thereupon file motions to 
strike the Answer of the Trustees, as well as that of 
the Guardian ad litem, setting forth that neither of 
the said Answers contained any valid reason whv the 
funds of its wards should not be released, and fur¬ 
thermore, that the Answer of the Trustees contained 
numerous irrelevant allegations with reference tio the 
domestic and financial difficulties of James McDon¬ 
ald, Jr., the father of the minors, which could have 
been included for no other reason than to humiliate 
the said McDonald and his children. (R. 75-81j) 

The questions as thus presented were argued before 
Mr. Justice Gordon, who after due consideration, 
held that the right of the minors to the accumulated 
and current income was definitely fixed and deter¬ 
mined by this Court in the case of McDonald vs.! Max¬ 
well; that the appointment by the Superior Court of 
San Mateo County, California, of the domiciliary 
guardians of the estates of the minors was valid; and 
that the appointment by the Probate Division of the 
Supreme Court of the District of Columbia the 
Ancillarv Guardian was likewise valid. An order 

i 


i 
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was accordingly entered directing the trustees to pay 
over to the said Ancillary Guardian the accumulated 
and current income on the minors’ share in said es¬ 
tate. (R. 101-109) 

The same questions are now here for renew and 
will be discussed in the order above stated. 

ARGUMENT. 

The Rights of the Minors were Definitely Fixed and 
Determined by this Court in the case of McDon¬ 
ald vs. Maxwell, (56 App. D. C. 287 et seq.) 

When the will of James McDonald, Sr., was before 
this Court for construction on a former appeal, the 
Trustees contended that upon the death of the testa¬ 
tor a present estate vested in James McDonald, Jr., 
to the extent of one-half of the residuary estate, 
and in his minor children as to the remaining one- 
half, share and share alike, subject only to the duty 
of the executors to retain the corpus of said estate 
until the period fixed by the will for the distribution 
of the same should arrive. 

The Court, after taking into consideration the posi¬ 
tion of the Trustees and the willingness of James 
McDonald, Jr., to accept the interpretation thus 
placed on the will, and desiring to give effect to the 
intention of the testator, held that after the payment 
of debts, specific legacies, annuities, etc., there were 
only three interests under the will: 

(1) The right of the trustees to hold the corpus 
until the time for distribution; 

(2) The absolute ownership of James McDonald to 
one-half of the residuarv estate: 

7 

(3) The absolute ownership of the two minors to 
the remaining one-half of the residuary estate. 
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i 

It was also decided that, as a logical deduction 
from the ownership thus declared to he vested in 
James McDonald, Jr., he had a right to the income 
from his estate. The Court accepted the insistence 
of both sides that the absolute ownership of tlje es¬ 
tate carried with it the right to the income. 

If, therefore, the right to the income was thej logi¬ 
cal deduction from James McDonald, Jr.’s ownership 
of one-half of the property, it necessarily follows 
that the minors are entitled to their income as a logi¬ 
cal result of their ownership. 

This decree is like any other muniment of title. 
For instance, a deed conveying personal or rdal es¬ 
tate absolutely to a vendee does not recite th|it the 
vendee or beneficiarv, as the case mav be, is the ab- 
solute owner of all income from the property con¬ 
veyed. That is the logical result of the ownership 

and a necessarv incident thereto. 

* i 

When the order was entered directing that James 
McDonald, Jr.’s income be paid to him, no order 
for the deliverv of income to the minors could have 

" i 

been entered because there was no person under the 
law entitled to take possession of this income for 
them. ( Perry on Trusts, 7th Ed., Vol. 2, See;. 624.) 
This fact, however, certainly does not cast a Shadow 
upon the title of the minors, and demand for (the in¬ 
come could be made at any time after the appoint¬ 
ment of a guardian. 

This was the construction placed upon the decree 
of this Court by Mr. Justice Gordon and in sustaining 
the rights of the minors to their income, he said: 


“With respect to the interest of the minors, the 
decision of the Court is the same as that with re¬ 
spect to the interest of their father, namely, that 


! 

! 

i 

I 

I 
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they took a present vested interest in the remain¬ 
ing one-half of the estate of the testator. The 
language of the Court of Appeals with respect to 
the interest of James McDonald, III, and Robert 
Alexander McDonald is exactly the same as the 
language of that Court with respect to the inter¬ 
est of James McDonald, Jr., that is, with respect 
to the corpus of the estate. 

‘‘The Court of Appeals in its decision deter¬ 
mined that the interest of James McDonald, Jr., 
was of such a nature that he was entitled to be 
paid the accretions of his share of the estate 
from the time that they accrued, and inasmuch as 
the Court of Appeals has held that the interests 
of the minors, James McDonald, III, and Robert 
Alexander McDonald, are exactly the same as 
their father's, it necessarily follows that they 
also are entitled to the accretions of their share 
of the estate from the time they accrued. If the 
minors had been of age at that time there is no 
question in my mind that the Court would have 
directed that the cash income be paid to them, the 
same as it was paid to their father. However, 
as neither has attained his majority, it is the 
duty of the testamentary trustee to pay such 
earnings and income to the duly appointed guard¬ 
ian of said minors (R. 104-105.) 

Notwithstanding the fact that the Trustees con¬ 
ceded in the original proceeding that they had no 
title to anything but the corpus and this Court made 
their concession the basis of its decision, they are now 
insisting that in the absence of any provision specfi- 
cally directing the payment of the income to the 
minors, that it! is their duty to accumulate it until the 
time for final distribution. 

This contention is directly contrary to that formerly 
stated to this Court in their supplemental brief at 
page 4 (filed March 1, 1926): 
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“The will and codicil, taken together, do not 
in express terms direct the withholding or accu¬ 
mulation of income, and the instruction to the 
executors and trustees to divide and distribute 
the testator’s estate at the time designated Ijhere- 
for would seem to refer to the real and personal 
property of which the testator died seized and 
possessed and to subsequent capital accretions 
thereto (Archer vs. Deneale, 1 Pet., 585,! 589; 
Scliouler on Wills and Administration, Section 
510), but not to the cash income derived there¬ 
from after the testator's death." \ 

j 

Their position at the present time is also contrary 
to the rule followed bv this Court in its decision. 

•r ; 

That rule is aptly stated in the case of Van Wdrt vs. 
Jones, 295 Fed. 287, wherein the Court of A 
for the Fourth Circuit said: 

“The general rule is that where a trust in 
property is created for the benefit of one (jiuring 
minority the beneficiary is entitled to the income 
therefrom during such period, in the absence of 
express provision that the income should be re¬ 
tained and accumulated. Whit ridge v. Williams, 
71 Md. 105, 17 Atl. 938, 17 Am. St. Rep. 513; 
Hartman v. Pendleton, 95 Or. 503, 186 Pab. 572, 
190 Pac. 339, 8 A. L. R. 904; Albright jv. Al¬ 
bright, 91 X. C. 220; Bird’s Estate, 2 Paris. Eq. 
Cas. (Pa.) 168; Burt v. Gill, 89 Md. 145, 42 Atl. 
968, 43 Atl. 177; Cropper v. McLane, 6 App. D. 
C. 122.” | 

j 

i 

In support of the proposition that it is theijr duty 
to accumulate the income, the Trustees cite Jjaret'zki 
v. Strong, 98 Conn. 357; New York Trust Co. vj Black, 
164 X. Y. Supp. 967; and quote the following from 
Perry on Trusts, 6th Ed., Vol. 2, Sec. 622: j 
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“It is the duty of trustees to accumulate all 
the income of a trust for infants which is not 
employed in maintenance and education as before 
stated, whether a direction for such accumulation 
is contained in the instrument of trust or not." 

The most casual reading of Perry on Trusts and 
the cases cited will show that this doctrine applies 
onlv where the will of the testator directs the trus- 
tees to expend the income for the support and main¬ 
tenance of the cestuis que trust and vests the trus¬ 
tees with a discretion as to how much of said income 
shall be so applied. Furthermore, in the paragraph 
above quoted, Perry clearly indicates that where the 
trustees have no active duty to perform as to the 
income, and no discretion is given them as to its 
application, then, in the absence of an express direc¬ 
tion in the will, such income must go to the beneficiary. 

Neither of the cases cited is applicable to this case 
for the reason that in those cases the trustees ice re 
given title to the income with discretionary power as 
to its application in the maintenance and support of 
the minors, whereas in the case at bar, the will 
gave to the Trustees only the title to the corpus, and 
no duty was imposed upon them with reference to 
either the possession or the use of the income for the 
benefit of the minors. 

The cases of In re McCormick, 40 App. Div. 73, 
57 X. Y. Supp. 548: and In re King's Estate, 200 
X. Y. Supp. 829, 121 Misc. Rep. 298, upon which 
appellants also rely, are likewise inapplicable. 


Res Judicata. 

The Appellants further insist that the decision of 
this Court is res judicata. We concede that it is. It ir- 


I 

I 
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revocably fixed the title of the minors, James j Mc¬ 
Donald, III, and Robert Alexander McDonald, t^ an 
undivided one-half interest in the estate of their 
grandfather, subject only to the right of the Trustees 
to hold and administer the corpus of the estate . \ We 
further submit that inasmuch as the Trustees them¬ 
selves admitted that they had no right to anything 
but the corpus, that they are bound by the decree, 
and it is now too late for them to insist that i they 
have a greater right than they asserted, and which 
was decreed to them by this Court. We recognize 
the decree in full force and effect. The rights Of the 
minors, as well as those of every other person mho 
might have asserted a claim, stand concluded Inf that 
decree. We no longer look to the will. JVe look to 
the decree of this Court fixing the rights of all parties 
under the mill. The decree of this Court is indeed res 
judicata and is a conclusive adjudication of thej right 
of the minors to the income from the property ad¬ 
judged to be theirs. 

It is also contended by Appellants that because the 
father of these minors had his own income augnkented 
$2,500 per year on account of each child during 
minoritv and because each of the children was 
to be given an annuity of $4,000 per year: after 
reaching majority, that the testator did not 
intend for the minors to have the income! from 
their property until final distribution, j That 
question was settled by this court when ijt held 
that only the corpus was to be retained for findl dis¬ 
tribution. The annuity given to the father during the 
minority of the children was not given in trust for the 
children, but was an absolute gift to the father, and 
he has a right to use it in any way he may see fit. 
Certainly no one can seriously insist that the testa- 
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tor intended to give this large estate to his grand¬ 
children and yet leave them subject to the vicissi¬ 
tudes of fortune that might overtake their father. 
Neither was it his purpose to deprive them of the 
benefit of the income from their property at the time 
when they would need it most, that is, during the 
years when they are to be educated and prepared to 
take their positions in the world. 

The Appointment of the Domiciliary Guardians by 
the Superior Court of California, in and for the 
County of San Mateo, is Valid. 

The appellant trustees state in their Answer that 
the jurisdiction of the California Court to make the 
appointment of the domiciliary guardians “may be 
open to question” because they have not been “in¬ 
formed of any court orders or decrees specifically 
changing the domicile of the minors from that of their 
father to that of their mother.’’ (R. 10) 

This is not a proper plea to the jurisdiction of the 
California court in any sense. Furthermore, the 
question as to the jurisdiction of that Court was de¬ 
termined by the Probate Division of the Supreme 
Court of the District of Columbia when it entered the 
order appointing appellee as ancillary guardian. That 
order recites that the appointment of the domiciliary 
guardians was! made by a “court of competent juris¬ 
diction” in the State and County in which the minors 
reside , and that “said guardians have duly qualified 
as such.” IVe submit that this decree is conclusive 
of the validity of the California appointment until 
it is set aside in a direct proceeding in the Probate 
Court. (R. 57, 63.) 

Assuming, however, the right to go behind the de- 


■■ 


cree appointing the ancillary guardian, an examina¬ 
tion of the proceedings had in California \vill s|iow 
that every requirement of the statutes of that state 
has been complied with (R. 13-56.) The decree ap¬ 
pointing the domiciliary guardians is therefore; en¬ 
titled to be respected by this court to the same! ex¬ 
tent to which it is respected under the laws and 
usages of the courts of the State in which it was pro¬ 
nounced. 

i 

Thompson v. Whitman, 18 Wall. 457. j 

Vanfleet, Collateral Attack on Judicial Pro¬ 
ceedings, Sec. 3, p. 5. 

Freeman on Judgments, 5th Ed., Yol. 1, Sec. 
315, p. 630; Sec. 350, p. 719, 722, 723. | 

i 

j 

The Guardian ad litem insists in his Answer! (R. 
71) and in his brief at page 5, that the Couift of 
California was without jurisdiction to appoint gitard- 
ians of the estates of the minors because thev had no 
property there, and that the appointment could only 
be made by the courts of the District of Coluknbia 
where the estate of their grandfather is beingf ad¬ 
ministered. 

The case of Lehmer v. Hardy, 54 App. D. CL 51; 
294 Fed. 407; upon which he relies as suportin^ the 
contention, is only pertinent, however, as an illustra¬ 
tion of the fact that the proper way in whicfh to 
annul an improvident appointment of a guardikn is 
by direct petition in the court where the appointment 
was made. This Court held in that case that a giiard- 
ian for the person of a minor should be appointed 
at the domicile of the minor and that the guardian 
for the property should be appointed at the place 
where the property is situated, and this principle, 


i 

i 
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when properly understood, is not in conflict with the 
right of the court to appoint a guardian at the domi¬ 
cile of the minor to take charge of the movable estate 
of the minor. The rightful situs of the property in 
the instant case is the domicile of the minors in Cali¬ 
fornia. The distinction between the actual situs of 
property and its rightful or legal situs is clearly un¬ 
derstood by text writers and courts. The rule that 
the guardian should be appointed for the property 
of the minors at the situs of the property is obvi¬ 
ously satisfied by appointing the guardian at the 
place of its legal situs with power to make applica¬ 
tion for ancillary appointment at the actual situs of 
the property, as provided by Sections 1141 and 1142 
of the Code of the District of Columbia. 

The rule as to the situs of personal property is 
stated in 22 R. C. L., page 69, as follows: 

“45. Situs of Chases In Action: 

“There is usually no difficulty in ascertaining 
the actual situs of tangible chattels, whenever it 
becomes necessary to discriminate between the 
actual and legal situs thereof. But with respect 
to choses in actions, such as bonds, notes, bills of 
exchange; accounts, and debts of all sorts, the de¬ 
cisions of courts present some difficulty. In this 
class of cases the tendency of modern authorities 
is to apply the maxim mobilia sequuntur per¬ 
sonam, and to hold that the domicil of the owner 
is the real situs of the debt, and that they do not 
lose their situs because of being reduced to 
judgment at the domicil of the debtor. Debts are 
not property of the debtors in any sense; they are 
obligations of the debtors, and possess value only 
in the hands of the creditors. With them they 
are property.’* 
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In the case of Lamar v. Micou, 112 XL S. 452, 469, 
the Court said: 

i 

“As a general rule (with some exceptions! not 
material to the consideration of this case)'Me 
law of the domicile governs the status of a per¬ 
son, and the disposition and management ofj his 
movable property. The domicil of an infant is 
universally held to be the fittest place for! the 
appointment of a guardian of his person and 
estate; although, for the protection of eithdr, a 
guardian may be appointed in any State where 
the person or any property of an infant mai T be 
found. On the continent of Europe, the guardian 
appointed in the State of the domicil of the icard 
is generally recognized as entitled to the icon- 
trol and dominion of the ward and his movable 
property everywhere, and guardians specially ap¬ 
pointed in other States are responsible to\ the 
principal guardian. By the law of England! and 
of this country, a guardian appointed by the 
courts of one State has no authority over the 
ward’s person or property in another state 1 , ex¬ 
cept so far as allowed by the comity of that 
State, as expressed through its legislature cfr its 
courts; but the tendency of modern statutes 1 and 
decisions is to defer to the laic of the domicil L and 
to support the authority of the guardiah ap¬ 
pointed there. Hoyt v. Sprague, 103 U. S.i 613, 
631, and authorities cited. Morrell v. Dickey, 1 
Johns. Ch. 153; Woodicorth v. Spring, 4 Allen, 
321; Milliken v. Pratt, 125 Mass., 374, 377,; 378; 
Leonard v. Putnam, 51 N. H. 247; C ommonweadtln 
v. Rhoads, 37 Penn. St. 60; Sims v. Renwiqk, 25 
Ga. 58, Dicey on Domicil, 172-176; Westlake, 
Private Inter L. (2d ed.) 48-50; Wharton,! Con¬ 
flict of Laws (2d ed.) Secs. 259-268.” 


i 




16 


And again: 

“The preference due to the law of the ward's 
domicil, and the importance of a uniform admin¬ 
istration of his whole estate, require that, as a 
general rule, the management and investment of 
his property should be governed by the law of the 
State of his domicil, especially when he actually 
resides there, rather than bv the law of anv 
State in which a guardian may have been ap¬ 
pointed or may have received some property of 
the ward. If the duties of the guardian were to 
be exclusively regulated by the law of the State 
of his appointment, it would follow that in any 
case in which the temporary residence of the 
ward was changed from State to State, from con¬ 
siderations of health, education, pleasure or con¬ 
venience, and guardians were appointed in each 
State, the guardians appointed in the different 
States, even if the same persons, might be held to 
diverse rules of accounting for different parts 
of the ward’s property. The form of accounting, 
so far as concerns the remedv onlv, must indeed 
be according to the law of the court in which re¬ 
lief is sought; but the general rule by which the 
guardian is to be held responsible for the in¬ 
vestment of the ward’s property is the law 
of the place of the domicil of the ward. Bar, 
International Law, sec. 106 (Gillespie’s transla¬ 
tion), 43S, 'Wharton, Conflict of Laws, sec. 259.” 

It was in recognition of this rule that all movable 
property should be turned over to the guardian at 
the minors’ domicile, that Congress enacted Sections 
1141 and 1142 of the Code of the District of Columbia, 
and expressly provided for the appointment of the 
domiciliary guardians as ancillary guardians and 
gave such guardians the right to sue for and take 
possession of any of the minor’s property found in 
the District of Columbia. 


I 


I 
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The Appointment of the Ancillary Guardian by| the 
Supreme Court of the District of Columbia, Hold¬ 
ing a Probate Court, is Valid. 

The appellant trustees and the Guardian ad Jitem 
argue in their briefs that the ancillary appointment 
is based upon an invalid decree of the California 
court, and is therefore not entitled to recognition. 

It is true that orders and decrees of the various 
States, in order to be entitled to recognition, must 
have been pronounced by courts having jurisdiction 
of the parties and the subject matter. In this cause 
the record shows that the Court did have jurisdiction, 
as notice was given to all parties in interest. It! will 
be presumed, until the contrary is established by 
pleading and proof, that the laws of the State of 
California authorized the Superior Court, a coujrt of 
general jurisdiction, to make the appointment Com¬ 
plained of, and therefore had jurisdiction of! the 
subject matter. It is a matter of common practice 
in many, if not all of the States, for their courts to 
appoint guardians, trustees, administrators ad litem 
and other officers with special authority to apply to 

the courts of other states for the custodv of funds. 

•> 

Such jurisdiction is never denied when authorized by 
statute. 

The laws of the District of Columbia do not recog¬ 
nize the right of a domiciliary guardian to take charge 
of property or to sue in this jurisdiction until he has 
been appointed ancillary guardian under the j pro¬ 
visions of the District Code, but when appointed lie 
has all the powers of a local guardian. Section 1141 
of the Code clearly shows that the Probate Judge 
must exercise his discretion, that he may eveii re¬ 
quire citation to parties interested, and he clearly has 


i 
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the right to refuse to make the appointment if he is 
not satisfied that the proceedings had in a foreign 
State were in all respects regular and that the ap¬ 
pointment in this jurisdiction would be a proper one. 

The right of the ancillary guardian to appointment 
and to institute suit for the recovery of the property 
of its wards is based upon the express provisions of 
the Act of Congress, as set out in the Code of the 
District of Columbia, Sections 1141 and 1142, which 
are as follows: 

“Sec. 1141. Nonresident Infant or Lunatic .— 
Whenever an infant or lunatic residing without 
the District is entitled to property in the District 
or to maintain any action therein , a general guard¬ 
ian or committee of his estate, appointed by a 
court of competent jurisdiction in the State or 
Territory where said infant or lunatic resides , 
or any person at the request of said guardian or 
committee, may apply to the court by petition 
for ancillary letters as such guardian or commit¬ 
tee. Said petition must be under oath and be 
accompanied with duly certified copies of so much 
of the record and proceedings as shows the ap¬ 
pointment of such guardian or committee and 
that he has given a sufficient bond to account for 
all property and money that may come into his 

hands bv virtue of the authority hereby con- 
« •> 

ferred. The Court may thereupon issue to such 
guardian or committee ancillary letters as such 
guardian or committee, without citation, or may 
cite such persons as it may think proper to show 
cause why the said application should be refused; 
and the said court shall require from such per¬ 
son or persons the security required by law in 
like cases from a resident guardian or committee. 

“Sec. 1142. Suits by Ancillary Guardian .— 
Upon the granting of said ancillary letters the 
said guardian shall be entitled to institute and 
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prosecute to judgment any action in the codrts of 
the District, to take possession of all property of 
his said ward, and collect and receive all monevs 
belonging and due to him therein, to give full re¬ 
ceipt and acquittances for debts and to release all 
claims, liens, and mortgages to him belonging, on 
property in said District, in the same manher as 
if his authority had been originally conferred by 
the supreme court of said District; Provided, 
That said guardian shall be required to give se¬ 
curity for the costs which may accrue in ahy ac¬ 
tion brought by him, in the same manner ad other 
nonresidents bringing suit in the courts ojf said 
District. ’’ 

We submit that any attack on the right of thd Bank 
of America of California to act as ancillary gukrdian 
under its appointment is utterly destroyed by the fol¬ 
lowing propositions: (1) There has been no |plead¬ 
ing properly questioning the jurisdiction of the! Court 
of California which made the appointment of dom¬ 
iciliary guardians; (2) There has been no pleading 
even remotely attacking the jurisdiction of the Pro¬ 
bate Court of the District of Columbia which made 
the ancilliary appointment; (3) Prirna facie bdth ap¬ 
pointments are valid, and they must be so recognized 
until attacked by proper pleading and proof showing 
a lack of jurisdiction in both courts. 

After setting out the appointment of the Ancillary 
Guardian by the Supreme Court of the District of 
Columbia, and reviewing the proceedings in the Su¬ 
perior Court of San Mateo County, California, in 
which the domiciliary guardians were appointed, Mr. 
Justice Gordon said: 

! 

i 

i 

“A decree of a court of record of a foreign 
jurisdiction will always be held to be valid, and it 



should also be held that the court which entered it 
had jurisdiction to do so, unless it affirmatively ap¬ 
pears, from matters apparent on the face of the 
record, that the court lacked jurisdiction to enter 
such decree, unless such decree is directly at¬ 
tacked in a proceeding brought for that specific 
purpose, and even in such case the circumstances 
upon which the lack of jurisdiction is claimed to 
have arisen must be specifically alleged before the 
Court will even hear evidence. 

“I have given careful consideration to the 
pleadings and the briefs and the questions raised 
thereby, and have reached the conclusion that 
there is nothing in the present record or in coun¬ 
sels ’ briefs to justify a ruling by this Court that 
the Court of California was without jurisdiction 
to appoint guardians of the estates of said mi¬ 
nors, especially so as this Court has already rec¬ 
ognized the validity of the action of the Califor¬ 
nia Court by appointing one of such guardians 
ancillary guardian in this jurisdiction. 

“Upon this conception of the law of the matter, 
a refusal of the Court now to direct the payment 
of the accretions of the minors’ share of their 
interest to their present guardians would neces¬ 
sitate a revocation of letters of guardianship to 
the present guardians and the appointment of 
other guardians by this Court, all without any 
showing as to the necessity or propriety of such 
action.” (R. 106) 

Should the Court as a Matter of Discretion Order the 
Funds Withheld from the Guardian? 

The appellants, apparently placing little confidence 
in their contentions as to their right to retain the in¬ 
come of the minors, state that Mr. Justice Gordon “re¬ 
fused to exercise a judicial discretion” in ordering the 
property of the minors turned over to the ancillary 


guardian. This argument as to the propriety of!sur¬ 
rendering the income of the minors to the Bapk of 
America of California, reduced to its final analysis, 
is that the Fulton Trust Company, one of the trus¬ 
tees and the present custodian of the funds, is above 
reproach, but that the Bank of America of California 
requires close scrutiny, as the transfer of the fpnds 
to it might lead to waste and dissipation. We submit 
that this assumption is highly improper. The Bank 
of America of California is one of the largest bank¬ 
ing institutions in the United States with resources 
of more than $500,000,000, and is under bond iii the 
sum of $1,200,000 for the faithful performance df its 
trust as guardian. j 

In passing the Act under which this appointment 
was made, Congress did not assume that the guardian 
from another state would seek to dissipate thfe es¬ 
tate. Neither did Congress assume that even if the 
guardians or some other person should ask tljat a 
part of the income of the wards be used in their ihain- 
tenance and education, that the courts would authorize 
the use of such funds in violation of the laics of\ that 
State or the rights of the minors. In passing this Act 
and making this mandatory requirement thatj the 
funds be turned over to the ancillary guardian, j Con¬ 
gress was actuated by the feeling that the courts of 
every State in this Union could be trusted to properly 
and lawfully care for the estates of minors resident 
therein. 

The presumption indulged in all courts inj this 
•wintry in favor of the integrity of the proceedings 
of the courts of other States is one of the ftmda- 

i 

mental principles of our jurisprudence and imbedded 
in our Constitution. The Supreme Court of! the 
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United States in the case of Crescent City Live-Stock, 
etc., Co. v. Butchers' Union, etc., Co., 120 U. S., 141, 
159, said: 


“The rule is founded on deeper grounds of pub¬ 
lic policy in vindication of the dignity and au¬ 
thority of judicial tribunals constituted for the 
purpose i of administering justice according to 
lav*, and in order that their judgments and de¬ 
crees may be invested with that force and sanc¬ 
tity which shall be a shield and protection to all 
parties and persons in privity with them. The 
rule, therefore, has respect to the court and to 
its judgment, and not to the parties, and no mis¬ 
conduct :or demerit on their part, except fraud 
in procuring the judgment itself, can be per¬ 
mitted to detract from its force. It is equally 
true and equally well settled in the foundations 
of the law that neither misconduct nor demerit 
can be imputed to the court itself. It is an in¬ 
vincible presumption of the law that the judicial 
tribunal, acting within its jurisdiction, has 
acted impartially and honestly. The record of its 
proceedings imports verity; its judgments cannot 
he impugned except by direct process from su¬ 
perior authority. The integrity and value of the 
judicial system, as an institution for the admin¬ 
istration of public and private justice, rests large¬ 
ly upon this wholesome principle/ ’ 


The appellants practically concede the right of the 
minors to the possession of their income when they 

sav that the court should leave the fund in their 

•> 

hands and make such allowances from time to time 
as may be necessary for the support and education 
of the minors. This question was considered in the 
case of Van Wart v. Jones, supra, wherein the court 
said: 


I 
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i 

i 

“Two questions are involved: whether the in¬ 
come, from the trust fund created in behalf, 1 of 
the plaintiff appellant shall be held and accumu¬ 
lated until she is 21 years of age; and, secpnd, 
if she be entitled to the immediate benefit there¬ 
of, whether it shall be administered for her benefit 
by the trustees or by them paid over to iher 

guardian. ’ ’ j 

i 

In that case the minor’s grandfather had provided 
a trust fund for her, which she was to take after; the 
death of her mother (who died before the litigation). 
The testator also gave to the minor’s father, jwho 
afterwards became her guardian, the sum of $1001,000. 
The corpus of the minor’s estate was to be held in 
trust, just as in the case at bar. There was nd ex¬ 
press provision either for the accumulation ofj the 
income or for paying the same to the minor oij her 
guardian. The court said (p. 289): j 

I 

“The creation of trusts on behalf ofj his 
daughter and infant grandchildren was not for 
the purpose of depriving them of the ipcome 
from or benefits of the trust estates created, but 
for the purpose of protecting these estates pri¬ 
marily for their benefit until the grandchildren 
should attain their majority. The will nowhere 
contains any express provision that the hjicome 
from the trust property should be held! and 
accumulated by the trustees until the period! fixed 
for the distribution of the corpus.” I 

I 

The trust estate was being administered in the 
State of West Virginia, where the testator died] The 
minor and her father were residents of the Stjate of 
Louisiana. The father was appointed tutor (with 
powers similar to those of a guardian) in the 1 State 
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of Louisiana. The statute of West Virginia pro¬ 
vided that the guardian of a non-resident minor, ap¬ 
pointed in the state of the minor's residence, could 
apply for the transmission of the property due the 
minor and that the court in such a case “may order” 
the funds paid over to the said non-resident guardian. 

The appellants further insist that the fund should 
not be turned over to the guardian because it is the 
duty of the father to support the minors. This ques¬ 
tion was also raised in the Van Wart case, and in 
reply to the insistence that the testator intended for 
the trustees' to hold the income, the Court said (p. 
290): 


4 ‘The contention that such construction should 
be placed upon the will because of the provision 
for the father of appellant and of Iris duty to 
maintain and educate her is entirely aside from 
the question and without merit. It might have 
happened that the father should have predeceased 
his wife, in which case the legacy provided for 
him would have lapsed. In such event , under 
the contention of appellees , this granddaughter , 
for whom the testator displayed such solicitude , 
u'ould have been left without any provision what¬ 
ever upon the part of the testator for her educa¬ 
tion or even for the necessaries of life during 
her ivhole minority.” 

And again: 

“As stated above, the question of the duty of 
the father to maintain and educate his child is 
entirely aside from the question here involved. 
For a proper distribution of the funds coming 
into his hands he will be accountable to the court 
of his appointment. He can expend only so much 
of the funds as may be legal and proper. * * *” 
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The Court, in another part of its opinion, quoted 
with approval, from the opinion of the Supreme Cdurt 
of the United States in the case of Lamar v. Micfou, 
supra. 

It will be observed that under the West Virginia 
statute, it was a matter of discretion with the ccjurt 
as to whether or not it would order the fund Sur¬ 
rendered to the non-resident guardian. The statute 
of the District of Columbia, on the contrary, gives 
the guardian the absolute right to sue for and tjake 
possession of the ward’s property. This right was 
properly recognized by Mr. Justice Gordon in jtlie 
order appealed from. (R. 108, 109.) 

CONCLUSION. 

It is respectfully submitted: 

(1) That under the decree of this Court in the case 
of McDonald v. Maxwell, the minors are presentlyien- 
titled to the income accruing on their estates; 

(2) That the appomtment of the domiciliary guard¬ 

ians of the estates of said minors is in all respects 
valid; ! 

(3) That the appointment of the ancillary guardian 
by the Probate Division of the Supreme Court of;the 
District of Columbia is likewise valid; 

(4) That no error was committed by the lower court 
in entering the decree appealed from, and that debree 
should now be affirmed. 

i 

William F. Norman, j 
Attorney for Appellee . 
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